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 1.  TIME:  9:00   CASE#: MSC07-00174 
CASE NAME: DAVIS VS. CITYFED 
HEARING ON MOTION TO SET ASIDE DEFAULT JUDGMENT 
FILED BY DEREK WHEAT 
* TENTATIVE RULING: * 
 

Defendant Derek Wheat’s motion to set aside default judgment is granted in part.   

The judgment entered on May 13, 2008 for $1,794,130.30 is void. The Court hereby 

modifies the judgment as follows: (1) the total amount of damages is $250,000, and (2) the 

punitive damages are stricken. Plaintiff shall prepare an amended judgment that includes 

$250,000 in total damages and calculates interest at the legal rate from the date of the original 

judgment, May 13, 2008.  

Background  

Plaintiff Lola Davis filed a complaint in 2007 against the Cityfed Capital Inc., Derek 

Wheat and Victor Gess. She alleged that the individual defendants agreed to start a company 

with her, but in the end the company went nowhere and Plaintiff was the only one to fund it. She 

sued the defendants for breach of contract, interference with prospective economic advantage, 

various fraud claims, a common count and breach of the covenant of good faith and fair 

dealings. 

The prayer for relief in Plaintiff’s complaint did not specify an exact dollar amount that 

she was seeking. Instead, the complaint requested “general damages to be determined a trial 

and in no event an amount less than the jurisdictional limit of this court”; “special damages in 

amounts according to proof”; and “punitive damages in amounts according to proof”. 

Plaintiff obtained a default against Wheat and the other defendants on July 13, 2007. 

Plaintiff served the statement of damages on the defendants on January 4, 2008. The statement 

of damages was served on Wheat by substitute service by leaving a copy with Gess and then 

mailing a copy to Wheat at what appears to be the defendants’ business address. (See Proof of 

Service filed on January 8, 2008.) She then filed the statement of damages on May 13, 2008, 

which sought $1,494,130.30 in compensatory damages plus $300,000 in punitive damages. 

Plaintiff obtained a default judgment against all three defendants for $1,794,130.30 on May 13, 

2008. She renewed her judgment on May 8, 2018.  

Defendant Wheat filed this motion on July 2, 2018, arguing that the default judgment 

should be set aside because the judgment exceeds the amount requested in Plaintiff’s 

complaint. Wheat also claims in his papers that he was never properly served with the 

complaint, however, he did not move on this ground and did not include sufficient evidence to 

convince this Court that service of the complaint was not proper. 
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Plaintiff’s main argument in opposition is that if the Court decides that the amount of the 

default judgment exceeds the amount requested in Plaintiff’s complaint then the Court should 

modify the judgment to the maximum amount that was requested in Plaintiff’s complaint.  

Legal Standard 

Code of Civil Procedure “[s]ection 580, subdivision (a), limits a trial court's jurisdiction to 

grant relief on a default judgment to the amount stated in the complaint. (Greenup v. Rodman 

(1986) 42 Cal.3d 822, 826–827(Greenup); Becker v. S.P.V. Construction Co. (1980) 27 Cal.3d 

489, 493–494 (Becker); Rodriguez v. Cho (2015) 236 Cal.App.4th 742, 752 (Rodriguez).) The 

amount of the default judgment ‘cannot exceed that demanded in the complaint, in the 

statement required by Section 425.11, or in the statement provided for by Section 425.115.’ (§ 

580, subd. (a).)” (Dhawan v. Biring (2015) 241 Cal.App.4th 963, 968-969.) A statement of 

damages in a non-personal injury case cannot be used to fix a failure to identify the amount of 

damages sought in a complaint. (Id. at 969-971.) A judgment entered in excess of the amount 

alleged in the complaint (or in the 425.11 or 425.115 notices) is void. (Id. at 974-75.)  

This rule exists because due process requires that a defendant be given sufficient notice 

of the relief a plaintiff seeks prior to entry of a default. (Van Sickle v. Gilbert (2011) 196 

Cal.App.4th 1495, 1520–1521 (Van Sickle).) “‘The logic underlying this principle is simple: a 

defendant who has been served with a lawsuit has the right, in view of the relief which the 

complainant is seeking from him, to decide not to appear and defend. However, a defendant is 

not in a position to make such a decision if he or she has not been given full notice.’” (Id. at p. 

1520; see also Behm v. Clear View Technologies (2015) 241 Cal.App.4th 1, 8.) 

When a judgment is entered in excess of the amount stated in the complaint (or in the 

425.11 or 425.115 notices), “the court may modify the judgment by reducing it to the amount 

specified in the complaint, or the plaintiff may choose to amend the complaint to state the full 

amount of damages he or she seeks. But if the plaintiff chooses the latter, the court should 

vacate the default, ‘ “entitling defendants to either attack the pleadings, or answer the amended 

complaint.” ’ (Julius Schifaugh IV Consulting Services, Inc. v. Avaris Capital, Inc. (2008) 164 

Cal.App.4th 1393, 1398; see Electronic Funds Solutions, LCC v. Murphy (2005) 134 

Cal.App.4th 1161, 1185.)” (Rodriguez v. Cho (2015) 236 Cal.App.4th 742, 755.) 

Analysis 

Here, the Court finds that the judgment entered on May 13, 2008 for $1,794,130.30 is 

void. Plaintiff’s complaint did not specify that she sought $1,494,130.30 in compensatory 

damages and the allegations are insufficient to put defendant on notice that Plaintiff would seek 

that much in damages.  

The Court must now determine the amount of compensatory damages Plaintiff sought 

that could be ascertained from Plaintiff’s complaint. Plaintiff alleged that she invested $250,000 

in a business venture (Cityfed) with the other defendants, but the other defendants did not 
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deposit their required funding. (Comp. ¶¶ 21-24.) Plaintiff was supposed to be included in the 

business decisions of the company, but she was not and the defendants did not provide proper 

accounting information. (Comp. ¶¶25-27, 42.) The individual defendants used the assets in 

Cityfed to do work for another company and they kept the profits without any going to Plaintiff or 

to Cityfed. (Comp. ¶43.) She sued defendants for breach of contract and fraud (among other 

claims). The allegations in the complaint are sufficient to put a defendant on notice that Plaintiff 

wanted the return of her $250,000 investment. 

Defendant argues that Plaintiff never alleges that she actually invested the $250,000, 

however, Plaintiff did make these allegations. She alleged that she withdrew equity from her 

home and another property she owned to provide her $250,000. (Comp. ¶21.) In the next 

paragraph, she alleges that “[a]lmost immediately after providing her share of the funding, 

DAVIS noticed irregularities.” (Comp. ¶21.) Later, Plaintiff alleged that the defendants entered 

into a valid contract with Plaintiff where she would provide Cityfed $250,000. (Comp. ¶48.) She 

also alleged that the consideration from her “was fair and reasonable.” (Comp. ¶51.) Although 

not alleged as clearly as one would like, these allegations are sufficient to support Plaintiff’s 

claim that she paid $250,000 towards the parties’ business venture.  

The other damages sought by Plaintiff are not alleged in a manner that would put a 

defendant on notice that those damages were sought in the complaint. 

Plaintiff alleged the defendants had agreed to pay Plaintiff’s two mortgages, but that they 

never did so. (Comp. ¶¶14, 17, 28.) Because of this, Plaintiff alleged that she had to borrow 

$50,000 and later another $60,000 in order to avoid foreclosure. (Comp. ¶¶38, 40.) Plaintiff 

argues that she was damaged in the amount of $110,000, however, Plaintiff’s actual damages 

would have been the cost of borrowing that money and not the sum itself. Plaintiff did not allege 

what the cost was for borrowing this money and therefore, it cannot be fairly included in the 

default judgment.   

Plaintiff also alleged that her mortgage payments went up; one by $400 per month and 

one by $714 per month. (Comp. ¶36.) It appears that Plaintiff was trying to allege that her 

mortgage payments went up because she could not make the payments herself and the 

defendants refused to make the payments. Plaintiff did not allege enough facts for this Court to 

find that Plaintiff’s mortgage payments went up because defendants did not make the mortgage 

payments. In addition, Plaintiff failed to specify a timeframe for these increased payments, which 

is a critical piece of information needed to calculate the amount of damages that arose from 

these increased payments. Thus, the Court finds there are insufficient facts alleged in the 

complaint to support including the increased mortgage payments in the default judgment.  

Although Plaintiff alleged that she was damaged with lost prospective economic 

advantage and with emotional distress, these allegations do not include specific sums or facts 

that would allow the defendants to calculate a sum. Therefore, these damages cannot be 

included in the default judgment.  
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The Court finds that based on Plaintiff’s complaint, she could have been awarded a 

maximum of $250,000 in compensatory damages in the default judgment.  

As to punitive damages, punitive damages can only be awarded in a default judgment 

when compensatory damages are also awarded. (Kizer v. County of San Mateo (1991) 53 

Cal.3d 139, 147.) Here, the Court finds that Plaintiff is entitled to some compensatory damages. 

However, in order to receive punitive damages as part of a default judgment, the plaintiff must 

also serve a notice under Code of Civil Procedure section 425.115. That notice must be served 

on the defendant a reasonable amount of time before the entry of default. (Matera v. McLeod 

(2006) 145 Cal.App.4th 44, 59 [finding that providing the 425.115 statement two days before 

entry of the default was not a reasonable amount of time].) This time limit applies to the entry of 

the default, not the default judgment. (Ibid.)  

Assuming that the statement of damages substantially complied with the other 

requirements in section 425.115, it was not timely served on defendants. Plaintiff obtained 

Wheat’s default on July 13, 2007, but did not serve him with the statement of damages until 

January 8, 2008. Thus, the statement of damages was served months after the default was 

entered, which makes it untimely. Therefore, the default judgment could not have included an 

award of punitive damages.  

The Court will modify the judgment to reduce the compensatory damages to $250,000 

and remove the punitive damages award in its entirety. If Plaintiff would prefer to amend her 

complaint rather than accept the modified judgment she should inform the Court by follow the 

normal procedure for contesting a tentative ruling.  

Defendant’s request for judicial notice is denied as unnecessary. These documents are 

already part of the Court’s file. However, the Court appreciates having a copy of the complaint 

and the other documents included with the moving papers. 

 

  

 2.  TIME:  9:00   CASE#: MSC14-02324 
CASE NAME: DE DIOS VS. CITY OF RICHMOND 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY CITY OF RICHMOND 
* TENTATIVE RULING: * 
 
The hearing is continued to December 20, 2018, at 9:00 a.m., in Department 33.  The Court will 
issue a substantive tentative ruling on the afternoon of December 19.  The Court requests that 
each side file a supplemental memorandum not to exceed three pages, and provide a filed-
endorsed courtesy copy to the department, on or before Friday December 14. 
 
In the First Amended Complaint, plaintiff alleges that it was gender discrimination under the 
Fair Employment and Housing Act not to provide “female firefighters with separate restroom and 
bathing facilities …”  (FAC, ¶ 51.)  The Court requests briefing on whether FEHA does in fact 
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require employers to provide such gender-specific facilities.  If, as the evidence appears to 
show, both men and women are required to use the same facilities in some Richmond 
firehouses (as occurs in some co-ed dormitories on college campuses), it is hard to see how this 
constitutes gender discrimination.  The Court further notes that, with the public’s increasing 
awareness of transgender issues, the trend is for the provision of gender-neutral facilities, rather 
than gender-specific facilities. 
 
This is an important question, because if the Court finds that there is no triable issue of fact as 
to the April 2014 battalion chief position, the only remaining claim for gender discrimination 
under FEHA will be the claim based on restroom and bathing facilities. 
 

  

 3.  TIME:  9:00   CASE#: MSC16-00461 
CASE NAME: MAZZARELLA VS. GARZA 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY DAVID GARZA 
* TENTATIVE RULING: * 
 
Vacated per fax of counsel/Notice of Withdrawal. 

  

 4.  TIME:  9:00   CASE#: MSC16-01045 
CASE NAME: M. DEBENEDETTI  VS.  F. DEBENEDETTI 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY MATTHEW DEBENEDETTI, MICHAEL RILEY DEBENEDETTI 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 5.  TIME:  9:00   CASE#: MSC16-01118 
CASE NAME: YUE VS. TRIGMAX SOLUTIONS 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES 
FILED BY DONGXIAO YUE 
* TENTATIVE RULING: * 
 
The court adopts in whole the well-reasoned recommendations of the Discovery Facilitator 
Alan Plutzik dated October 1, 2018.  Request for sanctions denied.  Defendant Liu shall serve 
the required verified amended responses by January 11, 2019. 
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 6.  TIME:  9:00   CASE#: MSC16-01447 
CASE NAME: D.R.  VS.  WEST CCCUSD 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 7.  TIME:  9:00   CASE#: MSC17-00044 
CASE NAME: SIMS VS. ALAMEDA-CONTRA COSTA 
HEARING ON MOTION FOR PROTECTIVE ORDER RE DEPOSITION OF PMKs 
FILED BY UNITED PARCEL SERVICE, INC. 
* TENTATIVE RULING: * 
 
The court adopts the recommendations of the Discovery Facilitator Gregory Nerland dated 
October 12, 2018.  The categories of information sought from the PMK are not overly 
burdensome given the scope of this litigation and potential damages.  All of the information 
sought is at the least likely to lead to the discovery of admissible evidence.  Given the rapidly 
approaching trial date and hearing on UPS’s Motion for Summary Judgment, it is more than 
reasonable to seek this information through PMK deposition rather than through protracted 
written discovery. 

 

  

 8.  TIME:  9:00   CASE#: MSC17-00438 
CASE NAME: REYNOSO VS. QUINTERO 
HEARING ON MOTION FOR RESTRAINING ORDER AGAINST FRANCISCO QUINTERO 
FILED BY FELIPE REYNOSO 
* TENTATIVE RULING: * 
 
Denied.  Insufficient evidence submitted to warrant the injunctive relief sought.  Defendant has 
moved out of state and no longer owns the subject property.  The court finds that there is no 
likelihood of future contact between the parties that would require a restraining order. 
Defendant’s request for sanctions is denied. 

 

  

 9.  TIME:  9:00   CASE#: MSC17-01408 
CASE NAME: TRUMBULL VS. DIABLO CONTRACTORS 
HEARING ON MOTION FOR ASSIGNMENT ORDER RE RIGHTS TO PAYMENT 
FILED BY TRUMBULL INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
Off calendar. Settled per fax. 
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10.  TIME:  9:00   CASE#: MSC17-02434 
CASE NAME: GOLDMAN VS. ORINDA ACADEMY 
HEARING ON MOTION TO COMPEL RESPONSES TO FORM INTERROGS. 
FILED BY MITCHELL GOLDMAN 
* TENTATIVE RULING: * 
 
Appear.  

  

11.  TIME:  9:00   CASE#: MSC17-02458 
CASE NAME: CAPITAL COMMERCIAL VS. KIRLIN BUILDERS LLC 
HEARING ON MOTION TO DEPOSIT BY STAKEHOLDER 
FILED BY FIDELITY AND DEPOSIT COMPANY OF MARYLAND 
* TENTATIVE RULING: * 
 
Appear. 

 

  

12.  TIME:  9:00   CASE#: MSC18-01174 
CASE NAME: JAVIER VS. VAZQUEZ 
HEARING ON MOTION TO DETERMINE GOOD FAITH OF SETTLEMENT 
FILED BY JOHN V. KAPULICA, MELISSA A. KAPULICA 
* TENTATIVE RULING: * 
 
Before the Court is a motion for a determination of a good faith settlement (the “Motion”).  
The motion is filed by the cross-defendants in this matter John and Melissa Kapulica 
(“Cross-Defendants”).  The Motion is opposed by defendant Ramon Vazquez (“Defendant”).  
No reply was filed.  For the reasons stated below the Motion is denied without prejudice.   
 
This is a personal injury matter involving a pool-diving incident resulting in Plaintiff’s broken 
neck.  Plaintiff was a high-school senior when he attended a graduation party at Cross-
Defendants’ home.  Plaintiff dove into the Cross-Defendants’ pool and broke his neck when 
Plaintiff’s head hit the pool floor.  As a result of that injury, Plaintiff is now a quadriplegic.  
Plaintiff filed a complaint against Defendant pool contractor for negligent design and 
construction of the pool.  Defendant filed a counterclaim against Cross-Defendants for 
indemnity.  
 
Plaintiff alleges $36 million in damages.  Cross-Defendants previously settled with Plaintiff for 
$3.5 million.  Cross-Defendants bring the instant motion seeking the Court’s determination that 
their settlement was in “good faith.”  Defendant and cross-complainant opposes the motion on 
the grounds that no discovery has been conduct and thus, there is insufficient evidence that a 
“good-faith” settlement was reached.  Defendant also contends that Plaintiff and Cross-
Defendants colluded against Defendant in reaching the settlement.   
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Governing Law 
Code of Civil Procedure (“CCP”) § 877.6(b) provides: “The issue of the good faith of a 
settlement may be determined by the court on the basis of affidavits served with the notice of 
hearing, and any counteraffidavits filed in response thereto, or the court may, in its discretion, 
receive other evidence at the hearing.” 
 
If a good faith settlement is uncontested, a “barebones” motion and accompanying declaration 
setting forth the ground of good faith will suffice.  (City of Grand Terrace v. Superior Court 
(1987) 192 Cal.App.3d 1251, 1261.)  After the settlor makes a prima facie showing of a good 
faith settlement, the burden of proof shifts to a nonsettlor who asserts lack of good faith.  (Id. at 
p. 1261-62.) 
 
If a good faith settlement is contested for lack of good faith, however, the moving party must 
“negate the lack of good faith asserted by nonsettling contesting party,” and further 
counterdeclarations may be required.  (Id. at 1262.)   
 
Analysis  
The requirement of “good faith” in CCP sections 877 and 877.6 must be met before a settling 
defendant may invoke the statutory bar against indemnity claims.  (City of Grand Terrace, supra, 
192 Cal.App.3d at p. 1263.)  A settlor’s percentage of liability is the touchstone question to be 
considered by the trial court in a contested good faith settlement proceeding.  (Id. at 1262.)   
 
Here, Defendant contests the Motion asserting lack of good faith.  Counsel for Cross-
Defendants has offered a sole “barebones” declaration.  The declaration shows that Plaintiff 
alleges $36,000,000 in damages and that Cross-Defendants have offered the entirety of their 
available insurance policy limits: $3,500,000.  The declaration is silent on a potential percentage 
of liability.  And the counsel’s declaration states simply that counsel does not believe his clients 
possess substantial assets to supplement the settlement.  The declaration fails to address any 
other Tech-Bilt factor.  (See Tech-Bilt, Inc. v. Woodward-Clyde & Associates (1985) 38 Cal.3d 
488, 494-99.)  This barebones declaration is insufficient evidence to support the Court’s finding 
of a good faith settlement, especially in light of the Motion being contested in this case.  And 
thus, the Motion is denied without prejudice. 

 

  

13.  TIME:  9:00   CASE#: MSN18-2118 
CASE NAME: ROLDAN VS. RAGAN 
HEARING ON PETITION TO CHANGE THE PRIMARY BENEFICIARY 
FILED BY ELSA S. ROLDAN 
* TENTATIVE RULING: * 
 
Appear. 
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14.  TIME:  9:00   CASE#: MSN18-2378 
CASE NAME: PETITION OF MARGARET PAIGE PRITCHETT 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Granted. 

 

 

  


